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Mailers Hub is the only national organization exclusively serving
commercial mail producers, including printers who mail and mailers
who print, as well as in-house mail operations and advisors to the trade.

Our sole purpose is to provide information, training, and support on
mailing, postal, and related issues to all companies, regardless of the
class or category of hard copy mail they produce.

For more information, please visit us at MailersHub.com
or contact us at info@mailershub.com or 703-831-3151.
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Topics

* Nexus & Public Law 86-272
* Apportionment & Sourcing Challenges

* Planning

What is Nexus?

* Nexus means connection.

* Is the connection between the printer/producer and
the state or city strong enough?

NEXUS

The printer must have nexus
with the city or state before
that jurisdiction can impose
tax obligations on the printer.

BXJ

7/17/2025



How Does a Printer Trigger Nexus?

* Nexus can be triggered one of two ways:
* Physical presence
* Economic presence (in some states)

Physical presence: Facilities, Economic presence:
Inventory, People Revenue

Economic Presence Nexus

* The printer earns enough revenue from sources in the
state or city.
* Revenue level alone is enough to trigger.

* Not every state or city has a revenue threshold.

* Range of thresholds among venue and training states:
* Low: Washington (state) and New Jersey - $100,000
* High: Ohio - $S6 million
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Federal Protection: Public Law 86-272

* Protects out-of-state companies from income tax.

* Applies if in-state activity is limited to solicitation of
sales of tangible personal property.

* High income tax rate states seek narrow
interpretations.
* Aggressive reinterpretation in CA, NY, NJ, MA

What Portion of a Printer’s Revenue is Taxed?

* Unlike the federal government, states cannot tax
100% of a printer’s revenue. They may tax on their
“fair share”.

Federal Income Tax

Base
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Apportionment

* Apportionment determines the share of the printer’s
income a state can tax.

* Apportionment is the formula used to calculate each
state’s fair share.

e 2 common formulas
3 factor formula
* Single Sales Factor
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Apportionment — 3 Factor Formula
The O.G. Formula

m = =

(In State Payroll | In State Property  In State Sales)
Total Payroll Total Property Total Sales

3

Apportionment % =

* States still enforcing the three-factor formula in some fashion.
* Evenly weighted 3 factors: AK, HI, KS, NM, ND, OK
* 3 factors with double weighted sales: FL, VA
* 3 factors with sales weighted 11x: TN

* Where the sales factors is more heavily weighted, the denominator of
the formula is equal to the number of individual factors. g |

* EX-—the denominatorin TN is 13 ( 1 property + 1 payroll + 11 sales)
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Apportionment — Single Sales Factor
The Trending Formula

o

In State Sales

i Y= ————
Apportionment % Total Sales

* Most states are moving from the 3 Factor formula to
the Single Sales Factor formula.
* AL, AR, CA, CO, CT, DE, DC, GA, IA, ID, IL, IN, KY, LA, MA (as of
2024), ME, MD, MI, MN, MO, MT (as of 2024), NE, NH, NJ, NY (and
NYC), NC, ND, OR, PA (and Philadelphia), RI, SC, UT, VT, WV, and

WI. %I
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Apportionment

* All this begs the question — How do you figure out
how to source (i.e., how to assign a geographic
location) to your revenues?

'

12

7/17/2025



Introduction to Apportionment

* Different rules for different sources of income.
* Sales of Tangible Property (i.e., print pieces) always
sourced to delivery destination.
* Services are more nuanced. Look to “where the benefit is
received.”

* States apply several different rules.
* Market Sourcing

e Cost of Performance

* Growing trend among states to assert the benefit is received based on the
delivery destination of the TPP that the service was performed in connection

with.
BX
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Apportionment for Direct Mail Printers

* Market-based sourcing focusing on delivery
destination aligns income tax sourcing with sales tax
rules.

* Significant change and challenge for multi-state mail
campaigns.
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Florida’s Hybrid Approach

* Florida uses both cost and market-based sourcing.

* Depends on who provides the paper.

* If printer — sourced to delivery destination of printed piece
* If purchaser — sourced to origin

* Creates inconsistent tax outcomes.
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lllinois” Market-Based Simplicity

* Income sourced to where service is received.

* Requires a fixed place of business.

* The service is deemed “received” only where the recipient
corporation has a fixed place of business.

* Only if the recipient corporation does not have a fixed place of
business can the direct mail producer look to the place from which
the order for the print campaign is placed.

* Simplifies sourcing for printers.
BXY
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Virginia’s Cost of Performance Rule

* Income sourced to where service is performed.
* Based on direct costs of printing.

* All-or-nothing approach.
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States with Delivery Destination Rules

* KY, MA, ME, RI, TN use delivery destination.

* Services provided in conjunction with direct mail production sourced to
where mail is delivered.

* Backdoor special rule for direct mail printers.

* By statute, all enforce market sourcing. But by regulation, each of these states redefine
“market” for direct mail printers.

* Creates inconsistent sourcing rules.

 Particular risk under PL 86-272 in MA.

* MA may take the position direct mail printers ‘conduct activity’ in MA
because the services provided are sourced to their state.

BXJ
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Throwback, Throwout and Nowhere Income

* Throwback and Throwout are state’s attempts to address the
problem of “nowhere” income, income sourced to states
where the company is not taxable.

* Several states (NY, Ml, VA, VT) have no rule at all.

* They include only the revenue sourced to their states in the apportionment
factor.

* Nexus in one other state is a good thing.

* Throwback and Throwout accomplish the same thing in
different ways — increasing the apportionment

percentage. B&(I
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Throwback, Throwout, and Nowhere Income

* Throwback: Clawing back ‘nowhere’ income to the
numerator of the sales factor; typically requires that the sale
was fulfilled from the throwback state.

* Over 20 states (CA, IL, and WI) have throwback rules.

Apportionment %

is bigger because

the numerator is
bigger
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Throwback, Throwout, and Nowhere Income

* Throwout Income: Revenue from nowhere income states is
deducted from (“thrown out of”) the denominator.
* The tax version “if | can’t have you, no one will!”

* Mix of states adopt throwout.
* Commonly limited to intangible property and services.

Apportionment %

is bigger because

the denominator
is smaller

BXJ
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Planning: The Risks
* Risks:
e Liability for income tax based on mere sales:
Approximately 10 states, including high tax rate states of
CA, MA, NJ and NY.
* Liability for income tax based on in-state activity.
* Remote Employees
* Solicitation of sales
* Delivery of direct mail
B&
22
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Planning: Addressing The Risks

* Risks:
e Liability for income tax based on mere sales.

* Response:
* Consider following FL, IL or VA sourcing approach in high tax states
that use economic presence

e Consider VDAs in states

e Liability for income tax based on in-state activity.
* Response:

* Adopt PL 86-272 guidelines
* Consider VDAs in states %(I
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Planning: The Opportunities

* Consider Applying the Sourcing Rules for FL, IL and VA
for Mailings to those states.

* Shipment from a state where there is no throwback
rule.

* If you have nexus only in a state that has neither
throwout nor throwback rule, consider establishing
strategic nexus in one other state.

BX
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Conclusion and Takeaways

* Understand your sourcing obligations.
* Track where mail is delivered.

* Monitor legal developments.
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